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STATEMENT OF THE CASE

A.

Nature of the Case

This case is a proceeding for judicial review of a final agency action initiated by
Appellant Thompson Creek Mining Company ("Thompson Creek"). The case challenges
Respondent Idaho Department of Water Resources' ("IDWR", "Department" or "Director")
order creating Water District No. 170 ("WDl 70"). IDWR created WDl 70 for the purpose of
administering decreed rights to the use of water in IDWR's Administrative Basins 71 and 72
located in the upper portions of the Salmon River Basin. Thompson Creek contends that IDWR
erred in numerous respects in creating WD 170, asserting that, "the administrative record contains
virtually no evidence of an actual need for the water district."
B.

Course of Proceedings and Statement of Facts

Idaho statutes contained in chapter 6, title 42, Idaho Code, require the Director of IDWR
to divide the state into water districts for the purpose of performing the governmental function of
distributing water among appropriators under the laws of the State of Idaho. The requirement to
create water districts extends to all water sources for which the priorities of appropriation have
been adjudicated by court decree. LC. § 42-604. During the pendency of a water rights
adjudication, the district court having jurisdiction over the proceeding may authorize interim
administration of the water rights by the Director pursuant to chapter 6, title 42, Idaho Code,
prior to entry of a final decree. LC. § 42-1417. The Director is authorized to form a water
district pursuant to chapter 6, title 42, Idaho Code, after entry of an order for interim
administration by the district court. Id.

RESPONDENT'S BRIEF

Page

1

On May 16, 2005, the State of Idaho ("State") filed a motion with the Snake River Basin
Adjudication ("SRBA") District Court requesting an order authorizing the interim administration
of water rights by the Director in IDWR's Administrative Basins 71 and 72 pursuant to Idaho
Code§ 42-1417. 1 R. Vol. II, pp. 371-73. The SRBA District Court entered its Order Granting

State of Idaho's Motion For Order of Interim Administration of Water Rights in Basins 71 & 72
on September 29, 2005. R. Vol. III, pp. 457-60.
Following court authorization, the Director, on October 7, 2005, issued a Notice of Public

Information Meeting and Hearing In the Matter of the Proposed Creation of a Water District in
the Upper Salmon River Basin Area in Administrative Basins 71 & 72. R. Vol. III, pp. 467-69.
The notice described the water district proposed to be established, the reasons therefor, and the
time and place for a public information meeting and a public hearing to be held in Challis, Idaho
on October 24, 2005, and November 9, 2005, respectively. Id. The notice was mailed to each
holder of a water right in Administrative Basins 71 and 72, which comprise the boundaries of the
proposed water district. R. Vol. II, pp. 350-51, L. 16-24; R. Vol. III, p. 566, 'l[ 7. In addition, the
notice was published for two weeks in two newspapers of general circulation within the area of
the proposed water district. R. Vol. III, pp. 476-79.
The Director conducted the hearing in Challis, Idaho on November 9, 2005, as scheduled.
Prior to commencing the hearing, the Director spent approximately 60 minutes in a question and
answer period describing factors he considered in proposing to establish the Upper Salmon

1

In its factual recitation, Thompson Creek was mistaken when it asserted that it was IDWR who filed this motion.
See Appellant's Brief, p. 8.
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Water District and answering questions about the establishment of the district and how it was
envisioned to function. R. Vol. II, p. 350, L. 7-9; R. Vol. III, p. 567, 'J['l[ 13-14.
Following the November 9, 2005 hearing, the Director issued the Final Order Creating

Water District No. 170 on March 6, 2006. R. Vol. III, pp. 494-535. Thompson Creek filed a
Petition for Reconsideration of Final Order Creating Water District No. 170 on March 17, 2006.

R. Vol. III, pp. 536-63. In response to the Petition for Reconsideration, the Director issued an
Amended Final Order Creating Water District No. 170 on April 6, 2006. R. Vols. III-IV, pp.
565-606. Thompson Creek filed a timely petition for judicial review with the Seventh Judicial
District Court on May 5, 2006. R. Vol. I, pp. 1-121. On February 22, 2008, District Judge Brent
J. Moss affirmed IDWR's creation ofWD170. R. Vol. V, pp. 986-97. On April 2, 2008,
Thompson Creek filed its notice of appeal to this Court. On June 3, 2008, Thompson Creek filed
an Amended Notice of Appeal.

ISSUES PRESENTED ON APPEAL
Appellant Thompson Creek raises the following six issues on appeal:
1. Whether the Director's failure to record and provide a transcript of the entire hearing
regarding the creation of WD 170 violates due process principles and provisions of
the Idaho Administrative Procedure Act ("IDAPA").
2. Whether the Director was biased in favor of creating WD 170, in violation of due
process principles and provisions of ID APA.
3. Whether the Director's representations to the public that he was required to create
WD 170 pursuant to a previous agreement violate due process principles and
provisions of the IDAPA.
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4. Whether the agency record contains substantial evidence that WDl 70 is "required in
order to properly administer uses of the water resource," as mandated by Idabo Code
§ 42-604 and provisions of the ID APA.
5. Whether inclusion of Thompson Creek within WD 170 violates contract principles
and therefore violates provisions of the ID APA.
6. Whether Thompson Creek is entitled to reasonable attorneys' fees pursuant to Idaho
Code § 12-117 and Rule 41 of the Idabo Appellate Rules.
STANDARD OF REVIEW
"In an appeal from a district court, where the court was acting in its appellate capacity
under IDAPA, the Supreme Court reviews the agency record independently of the district court's
decision." Spencer v. Kootenai County, 145 Idabo 448, 180 P.3d 487,491 (2008) (citing Cowan
v. Bd. of Comm 'rs of Fremont County, 143 Idaho 501, 508, 148 P.3d 1247 (2006)). Only those
documents which are part of the Reporter's transcript or the judgment roll are properly part of
the transcript on appeal; anything else should be stricken. 2 LA.R. Rule 25; Baldwin v. Singer
Sewing Mach. Co., 48 Idabo 596,598,284 P. 1027, 1028 (1930); King v. Seebeck, 20 Idabo 223,
229, 118 P. 292, 293-94 (1911).
Judicial review of a final decision of IDWR is governed by the IDAPA, chapter 52, title
67, Idaho Code. LC.§ 42-1701A(4). Under the IDAPA, the Court reviews an appeal from an
agency decision based upon the record created before the agency. LC.§ 67-5277; Dovel v.
Dobson, 122 Idabo 59, 61,831 P.2d 527,529 (1992). As to the weight of evidence on questions
of fact, the Court does not substitute its judgment for that of the agency. Spencer, 180 P .3d at
491. The Court shall affirm the agency decision unless the Court finds that the agency's
2

Accordingly, Thompson Creek's request for judicial .notice of its Addendum 2 should be denied. See Appellant's
Br. at 6 n.3.
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findings, inferences, conclusions, or decisions are: (a) in violation of constitutional or statutory
provisions; (b) in excess of the statutory authority of the agency; (c) made upon unlawful
procedure; (d) not supported by substantial evidence on the record as a whole; or (e) arbitrary,
capricious, or an abuse of discretion. LC.§ 67-5279(3); Barron v. IDWR, 135 Idaho 414,417,
18 P.3d 219,222 (2001). The party challenging the agency decision must show that the agency
erred in a manner specified in Idaho Code section 67-5279(3), and that a substantial right of the
petitioner has been prejudiced. LC.§ 67-5279(4); Barron, 135 Idaho at 417, 18 P.3d at 222.
ARGUMENT
A.

THE DIRECTOR ACTED IN ACCORDANCE WITH HIS STATUTORY
DUTIES AND RESPONSIBILITIES IN CREATING WATER DISTRICT
NO.170.

In creating WD 170, the Director acted in accordance with his statutory duties and
responsibilities as prescribed by the Idaho Legislature under Idaho Code sections 42-604 and 421417. Section 42-604, which governs the creation of water districts, provides in pertinent part as
follows:
The director of the department of water resources shall divide the state
into water districts in such manner that each public stream and tributaries, or
independent source of water supply, shall constitute a water district: ... provided,
that this section shall not apply to streams or water supplies whose priorities of
appropriation have not been adjudicated by the courts having jurisdiction thereof.
The director may create, revise the boundaries of, or abolish a water
district or combine two (2) or more water districts by entry of an order if such
action is required in order to properly administer uses of the water resource.
Copies of the order shall be sent by regular mail to all holders of rights to the
waters affected by the order. The director's order is subject to judicial review as
provided in section 42-1701A, Idaho Code.
Before entering an order creating, modifying, or abolishing a district, the
director shall, by regular mail, send notice of the proposed action to each water
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user in the district or proposed district. The notice shall describe the proposed
action to be taken, the reasons therefore, the time and place of a hearing to be held
concerning the proposed action, and provide a time period within which written
comment on the action will be accepted. . ...
Each water district created hereunder shall be considered an
instrumentality of the state of Idaho for the purpose of performing the essential
governmental function of distribution of water among appropriators under the
laws of the state of Idaho.
J.C. § 42-604 (emphasis added).
A linchpin of Thompson Creek's argument in challenging the creation of WDl 70 is that
the Director failed to satisfy a statutory requirement of section 42-604. 3 Appellant's Br. at 1, 3,
15-22, 24-28, 30-39, and 43. Thompson Creek argues "the Idaho Legislature granted the
Director authority to create a water district only when it is 'required in order to properly
administer uses of the water resources."' Appellant's Br. at 3 (emphasis in original). In
formulating this argument, Thompson Creek quotes selectively from the first sentence in the
second paragraph of section 42-604. The full sentence, never quoted by Thompson Creek, reads:
"The director may create, revise the boundaries of, or abolish a water district or combine two (2)
or more water districts by entry of an order if such action is required in order to properly
administer uses of the water resource." J.C. § 42-604.
The plain meaning and purpose of this statutory language is to authorize the Director to
carry out a broad range of actions in the Director's discretion as determined necessary to
properly administer rights to the use of water. The Seventh District Court properly recognized
3

The theme of Thompson Creek's Seventh District Court appeal was that the Department needed to show an
"absolute necessity" to justify the creation ofWD170. R. Vol. V, p. 840. Thompson Creek does not use the same
phrase in its present brief (choosing instead "demonstrated imperative"), but the theme remains the same. See
Appellants Brief at pp. 31-32. Thompson Creek's demonstrated imperative test fails for the same reasons as the
Seventh District Court so found. See infra and R. Vol. V, pp. 990-92.
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this discretion. R. Vol. V, p. 990. "The Director's reading - that the director may create a water
district as appropriate to the proper administration of the uses of water resources - is consonant
with Section 42-604's context." R. Vol. V, p. 991. Despite the contrary implication of
Thompson Creek's argument, nothing in the second paragraph of section 42-604 demonstrates
that the Legislature intended to relieve the Director of the mandatory duty spelled out in the first
paragraph of the statute stating:
The director ... shall divide the state into water districts in such manner that each
public stream and tributaries, or independent source of water supply, shall
constitute a water district: ... provided, that this section shall not apply to streams
or water supplies whose priorities of appropriation have not been adjudicated by
the courts having jurisdiction thereof.
LC. § 42-604 (emphasis added).
A fundamental precept of statutory construction is that a statute must be read as a whole
in order to give effect to the legislative purpose in enacting the statute. Garza v. State, 139 Idaho
533, 82 P.3d 445 (2003). In construing a statute, a court should examine the reasonableness of
the interpretations offered, consider the policy or intent behind the statute, and reach a
conclusion based on construing the full text of an applicable statute or related sections together.
State v. Seamons, 126 Idaho 809,892 P.2d 484 (1995). The words of a statute must be given
"their plain, usual and ordinary meaning; and the statute must be construed as a whole without
separating one provision from another." State ex rel. Wasden v. Daicel Chem. Indus., Ltd., 141
Idaho 102, 109, 106 P.3d 428 (2005). The interpretation of section 42-604 urged upon the Court
by Thompson Creek fails to comport with these fundamental principles of statutory construction.
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Not only does Thompson Creek's interpretation of section 42-604 contradict other
portions of that statute, but it also is inconsistent with the general legislative direction on how the
Director is to carry out his responsibility to supervise the distribution of water from adjudicated
water sources. Section 42-602 states: "The director ... shall have direction and control of the
distribution of water from all natural water sources within a water district to the canals, ditches,
pumps and other facilities diverting therefrom. Distribution of water within water districts
created pursuant to section 42-604, Idaho Code, shall be accomplished by watermasters as
provided in this chapter and supervised by the director." It is evident from a reading of chapter
6, title 42, Idaho Code, that the legislatively-approved regime for administering water rights in
Idaho following a court adjudication of the rights is through the structure of a water district
operating under the supervision of the Director of the Department of Water Resources.
Thompson Creek argues extensively that the Director failed to establish to a sufficient
degree of factual certainty, and that the record fails to support, a factual determination that the
creation of WD 170 was "required in order to properly administer uses of the water resources."
Thompson Creek asserts that any Department interpretation of section 42-604 "involving a
standard less exacting than 'required'" is insufficient and not entitled to any judicial deference.
Appellant's Br. at 32. Thompson Creek's argument mischaracterizes the legal standard under
section 42-604 for the creation of a water district and should be rejected by this Court.
Section 42-604 sets forth in clear and unambiguous terms that the Director shall divide
the state into water districts such that each public stream and tributaries, or independent source of
water supply, whose priorities of appropriation have been adjudicated, shall constitute a water

RESPONDENT'S BRIEF

Page

8

district. 4 The Idaho Legislature has already made a determination by statute that when these
preconditions are satisfied, the Director shall create a water district. The Director has no
authority to override this legislative determination and conclude that no water district of any
form is required "to properly administer uses of the water resource." What the Director does
have nnder the statute is the discretion to determine how the water district used for the
administration of the adjudicated rights will be structured. For example, whether a new district
will be created, whether the boundaries of an existing district will be revised, whether an existing
district will be abolished, or whether two or more water districts will be combined as "required
in order to properly administer uses of the water resource." I.C. § 42-604. See, e.g., Nettleton v.

Higginson, 98 Idaho 87, 94, 558 P.2d 1048 (1977) (holding action by director to combine two
water districts into one requires notice and hearing).
Similarly, Thompson Creek's argument that the Director cannot rely upon the
adjudication of water rights as the basis for the creation of a water district under section 42-604
(Appellant's Br. at 26-27) is contrary to the plain reading of the statute and should be rejected.
Section 42-604 begins with the mandatory directive "The Director of the department of water
resources shall divide the state into water districts in such manner that each public stream and
tributaries, or independent source of water supply, shall constitute a water district; .... "
(Emphasis added.) The Idaho Legislature then clarifies that directive with four clauses
beginning with the phrase "provided, that." The fourth and final "provided that" clause is

4

If, however, this Court agrees with the District Court and finds section 42-604 ambiguous, the Court should follow
the Seventh District Court's reasoning and hold that section 42-604 affords the Director discretion in water district
creation for reasons discussed infra.
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relevant here-" provided, that this section shall not apply to streams or water supplies whose
priorities of appropriation have not been adjudicated by the courts having jurisdiction thereof. "
I.C. § 42-604. A cornerstone of statutory construction requires the plain meaning of a statute
will prevail unless the clearly expressed legislative intent is contrary or unless the plain meaning
leads to absurd results. State v. Dickerson, 142 Idaho 514, 129 P.3d 1263 (2006). The phrases
of the first paragraph of Section 42-604, when taken together and read plainly, establish that the
Director shall divide the state into water districts once the priorities of rights on each public
stream, tributaries or independent source of water have been adjudicated. Therefore, the Director
properly relied upon completed adjudication of rights to establish WD 170.
1.

The Director Properly Relied Upon the SRBA District Court's
Order of Interim Administration of Water Rights.

As discussed above, section 42-604 provides that the Director has a duty to establish a
water district only after a court having jurisdiction thereof has adjudicated the rights to the use of
water from a public water source. The requirement that the rights first be adjudicated before
creation of a water district is modified by the provisions of section 42-1417. This statute
authorizes the district court having jurisdiction over a general water rights adjudication to enter
an order permitting the distribution of water pursuant to chapter 6, title 42, Idaho Code, prior to
the entry of a final decree. Section 42-1417 provides as follows:
( 1) The district court may permit the distribution of water pursuant to
chapter 6, title 42, Idaho Code:
(a) in accordance with the director's report or as modified by the court's
order;
(b) in accordance with applicable partial decree(s) for water rights
acquired under state law;
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(c) in accordance with applicable partial decree(s) for water rights
established under federal law.
(2) The district court may enter the order only:
(a) upon a motion by a party;
(b) after notice by the moving party by mail to the director and each
claimant of water from the water system or portion thereof that could
reasonably be determined to be adversely affected by entry of the order;
and
(c) upon a determination by the court, after hearing, that the interim
administration of water rights in accordance with the report, or as the
report is modified by the court's order, and in accordance with any partial
decree(s), is reasonably necessary to protect senior water rights.
(3) Immediately upon entry of the court's order of interim administration
of water rights, the clerk of the district court shall mail a certified copy of the
order to the director, and the director shall immediately give notice of the order to
the watermaster of the water districts affected by the order.
(4) After entry of the district court's order for interim administration, the
director may form a water district pursuant to chapter 6, title 42, Idaho Code.
LC.§ 42-1417 (emphasis added).
On September 29, 2005, the SRBA District Court, acting pursuant to section 42-1417 and
in response to a motion filed by the State of Idaho, issued an order authorizing the interim
administration of water rights by the Director in Basins 71 and 72 pursuant to chapter 6, title 42,
Idaho Code, and in accordance with the Director's Reports and the Partial Decrees that
supercede the Director's Reports. Order Granting State of Idaho's Motion for Order of Interim

Administration of Water Rights in Basins 71 & 72. R. Vol. III, pp. 457-60. The SRBA District
Court's order was based upon the following combined findings of fact and conclusions of law:
1. The State of Idaho has complied with the notice and service requirements
of Idaho Code§ 42-1417(2)(b) by serving of the State's Motion and related
documents on those claimants in IDWR Basins 71 and 72 reasonably determined
to be adversely affected by the entry of the requested Order. Interim
administration in IDWR Basins 71 and 72 in accordance with the Director's
Reports and the Partial Decrees for water rights is reasonably necessary to
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efficiently administer water rights and to protect senior water rights. The
establishment of water districts for Basins 71 and 72 will provide the
watermasters with the ability to administer water rights in accordance with the
prior appropriation doctrine as established by Idaho law.
2. The creation of water districts will provide for a mechanism for
administration, regulation, and enforcement of water rights, including ground and
surface water rights.
3. Interim administration in IDWR Basins 71 and 72 in accordance with the
Director's Reports and the Partial Decrees for water rights will facilitate the
implementation of conjunctive administration of all water rights diverting from
hydraulically connected water sources.

R. Vol. Ill, pp. 458-59 (font variations in original).
Following entry of that SRBA District Court order, the Director issued a notice on
October 7, 2005, proposing to establish a water district in the Upper Salmon River Basin within
Basins 71 and 72. R. Vol. Ill, pp. 467-69. Subsequently, the Director held a public information
meeting on October 24, 2005, and a public hearing on November 9, 2005, in Challis, Idaho in
accordance with the notice. R. Vol. III, pp. 566-67.
Thompson Creek argues that the Director improperly relied upon the SRBA District
Court's order authorizing interim administration to justify creating WD170. Appellant's Br. at
27-28. Thompson Creek construes interim administration as approved by the SRBA District
Court to be an "interim" water administrative measure which "allows the Department to
distribute water and protect senior water rights in a particular basin after water rights have been
adjudicated, but before the Director has determined whether a water district is required." Id. at p.
27. Thompson Creek further argues that interim administration because it is an "interim"
measure is subject only to the "reasonably necessary" standard of section 42-1417(2)( c), whereas
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creation of a water district is subject to the "required" standard of section 42-604. Id. at pp. 2728.
Thompson Creek's analysis is in error in several respects. First, the SRBA District
Court's approval of interim administration is "interim" only in the sense that the court is
authorizing administration of water rights pursuant to chapter 6, title 42, Idaho Code, before the
entry of a final decree by the court. Second, the interim administration of water rights that is
authorized by the court's order requires the creation of a water district in order for "the
distribution of water pursuant to chapter 6, title 42, Idaho Code," to occur and is, therefore, not
some lesser level of water administration. Third, Thompson Creek's argument that the SRBA
District Court's approval of interim administration based upon a determination that it is
"reasonably necessary to efficiently administer water rights and to protect senior water rights"
provides an insufficient basis for the Director to create a water district is misplaced as has been
previously addressed in this brief.
2.

The Director Did Not Improperly Rely Upon the Wild and Scenic
Rivers Agreement in Creating Water District No. 170.

Thompson Creek makes several arguments challenging the creation of WD 170 based on
the premise that the Director improperly understood or applied the provisions of the Wild and
Scenic Rivers Agreement approved by the SRBA District Court. Appellant's Br. at 4-9, 15-22,
and 24-26. The Wild and Scenic Rivers Agreement ("W &SR Agreement") is shorthand for the

Stipulation and Joint Motion for Order Approving Stipulation and Entry of Partial Decrees,
entered into by the United States, the State of Idaho and several other objectors appearing before
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the SRBA District Court in Consolidated Subcase No. 75-13316 involving federal reserved water
right claims by the United States under the Wild and Scenic Rivers Act. R. Vol. IV, pp. 712-39.
The Director and IDWR are not parties to the SRBA and were not parties to the W &SR
Agreement. See I.C. § 42-1401B. On November 17, 2004, the SRBA District Court entered an
amended order approving the W &SR Agreement. Amended Order Approving Stipulation and

Entry of Partial Decrees, R. Vol. IV, pp. 781-85.
Thompson Creek maintains at page 25 of Appellant's Brief that critical to its challenge to
the creation of WD 170 in this case is the following language from paragraph 2 of the SRBA
District Court's amended order approving the W &SR Agreement:
2.
The Stipulation is hereby approved, provided, that the provisions
of paragraph 2 of the Stipulation ("paragraph 2") that address administration of
water rights are covenants among the signatory parties only and shall not be
binding on this Court or non-signatory parties with regard to administration of
water rights by IDWR. .... The provisions of paragraph 2 shall not affect the
rights of Thompson Creek or any other non-signatory party to participate in and
object to any motion for interim administration, proceeding for creation of a water
district, or other administrative action or other judicial proceeding affecting their
water rights or their use, diversion, or measurement of water; nor shall the
provisions of paragraph 2 affect the disposition or review of such proceedings.

Amended Order Approving Stipulation and Entry of Partial Decrees, R. Vol. IV, pp. 782-83.
The effect of the above language from the SRBA District Court's order approving the
W &SR Agreement is that paragraph 2 of that agreement is not binding upon anyone other than
the signatory parties to the agreement. That means that the provisions of paragraph 2 of the
W &SR Agreement bind neither Thompson Creek nor IDWR. That being the case, it is
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perplexing that Thompson Creek views the W &SR Agreement as critical to the Director's
creation ofWD170.
Despite the clear language of the SRBA District Court's order, Thompson Creek insists
that the Director improperly believed himself bound by the provisions of the W &SR Agreement
to create WD 170, thus depriving Thompson Creek of due process under the law because the
Director was a biased decision maker. Appellant's Br. at 19-22. Although this argument is
without merit, it must also be deemed waived by failure to seek the Director's disqualification to
serve as presiding officer in this matter pursuant to the IDAPA. See I.C. § 67-5252.
Paragraph 2 of the W &SR Agreement reads as follows:
(2)
Within six months after issuance of the Partial Decrees confirming
the Wild and Scenic Rivers federal reserved water rights, the parties will file a
joint petition with the SRBA Court, pursuant to Idaho Code§ 42-1417, for an
order for interim administration of administrative basins 71 and 72 and IDWR
will establish a water district for the Upper Salmon River Basin. The Upper
Salmon Water District (the "USWD") shall initially consist of administrative
basins 71 and 72, those basins for which Director's Reports have been filed for
irrigation and other water rights. Within six months of the filing of Director's
Reports for administrative basins 73, 74 and 75, the parties will file a joint
petition with the SRBA Court, pursuant to Idaho Code § 42-1417, for an order for
interim administration of those basins and IDWR will incorporate those basins
into the USWD. Existing water districts within the basins will be converted to
subdistricts within the USWD as appropriate to facilitate management. Other
subdistricts will be formed as deemed necessary to accomplish the purposes of the
USWD. Creation of the USWD shall involve full participation by water users in
the area in accordance with state law, and the existing water districts will have an
important role. The resulting organization will be fully under the supervision of
IDWR.
W&SR Agreement, R. Vol. IV, p. 715.
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Thompson Creek's interpretation of paragraph 2 of the W &SR Agreement is merely an
extension of its argument that the Director is prohibited from establishing a water district
pursuant to section 42-604 unless the Director has first satisfied Thompson Creek's suggested
legal standard that the district is "required," to do so, that is, that its creation is an absolute
necessity. See Appellant's Br. at 24.
Thompson Creek argues first that the State of Idaho in signing the W &SR Agreement did
not have authority to require the Director to create WD 170. Appellant's Br. at 16. Although
IDWR concurs with that assessment, the issue is moot because the SRBA District Court held that
the W &SR Agreement was binding only upon the signatory parties and IDWR was not a
signatory party and was not represented by a signatory party.
Thompson Creek next argues that even though the State had no authority to bind the
Director through its execution of the W &SR Agreement, and even though the SRBA District
Court entered an order stating the agreement was binding only on signatory parties, the Director
nevertheless believed himself bound by the agreement and acted to create WD 170 based upon
that belief rather than complying with the requirements of section 42-604. See Appellant's Brief
at 15-16, 19. A review of the Amended Final Order, however, indicates otherwise.
Conclusions of Law 19 and 20 of the Director's order provide:
19.
Thompson Creek further argues that the Director has no legally
supportable basis for creation of the proposed water district because he cannot
rely upon the provisions of the SRBA Wild and Scenic Rivers Agreement
between the United States and the State of Idaho to justify creation of the district,
and because the SRBA District Court's Order dated November 18, 2004, provided
that the provisions in the Wild and Scenic Rivers agreement relative to water
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rights administration shall not "affect the disposition or review of such
proceedings."
20.
The Director relies on the authority provided by Idaho Code § 42604 for creation of the proposed water district. Idaho Code § 42-604 authorizes
the Director to create a water district for streams or water supplies for which a
court having jurisdiction thereof has adjudicated the priorities of appropriation.
As stated in Finding 3, all of the water rights claimed in Basins 71 and 72 have
been reported or partially decreed in the SRBA as required under Idaho Code
§ 42-1417. The Director proposes creation of a water district in Basins 71 and 72
for efficient administration of surface and ground water rights.

Amended Final Order Creating Water District No. 170, R. Vol. III, p. 575 (emphasis added).
As Thompson Creek asserts, the record in this case contains numerous references to the
W &SR Agreement. This does not mean, however, that the Director improperly relied upon the
W&SR Agreement in creating WD170. The W&SR Agreement is relevant and of interest to this
proceeding to the extent that it gave rise to the State of Idaho as a party to the SRBA having filed
a motion for interim administration with the SRBA District Court pursuant to section 42-1417.
Once the SRBA District Court granted the motion for interim administration, the SRBA District
Court order and the provisions of section 42-604 provided the only authority necessary or
relevant to the creation of WDl 70.
3.

The Director Properly Concluded that Creation of Water District No. 170
Was Required in Order to Properly Administer Uses of the Water
Resource.

The provisions of section 42-604 place a mandatory duty upon the Director to form a
water district to properly administer the uses of water from public streams or other independent
sources of water supply, pursuant to chapter 6, title 42, Idaho Code, where a court has
adjudicated the subject water rights. In addition, section 42-1417 provides that a district court
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having jurisdiction over a general water rights adjudication may issue an order for interim
administration authorizing the Director to form a water district pursuant to chapter 6, title 42,
Idaho Code, to administer the subject water rights in accordance with the director's report or
applicable partial decrees prior to the entry of a final decree by the court. Section 42-1417(4)
provides, "After entry of the district court's order for interim administration, the director may
form a water district pursuant to chapter 6, title 42, Idaho Code."
In this case, the SRBA District Court entered its Order Granting State of Idaho's Motion
for Order of Interim Administration of Water Rights in Basins 71 & 72 on September 29, 2005.
R. Vol. III, pp. 457-60. That order states: "The Court authorizes the distribution of water

pursuant to chapter 6, title 42, Idaho Code in accordance with the Director's Reports and the
Partial Decrees that supercede the Director's Reports in IDWR Basins 71 and 72." R. Vol. III,

p. 459. In support of this order, the SRBA District Court made the following finding and
conclusion:
... Interim administration in IDWR Basins 71 and 72 in accordance with the
Director's Reports and the Partial Decrees for water rights is reasonably
necessary to efficiently administer water rights and to protect senior water rights.
The establishment of water districts for Basins 71 and 72 will provide the
watermasters with the ability to administer water rights in accordance with the
prior appropriation doctrine as established by Idaho law.
R. VoL III, pp. 458-59.
The SRBA District Court's Order of Interim Administration authorized but did not
mandate that the Director create WD 170. The issue before this Court thus is whether the
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Director in creating WD 170 following entry of the Order of Interim Administration properly
exercised his authority under sections 42-604 and 42-1417.
The Amended Final Order of the Director contains the following Conclusion of Law No.

8 explaining the basis for the Director's determination that creation of WD 170 was appropriate
and "required" within the meaning of section 42-604 in order to properly administer rights to the
use of water within Administrative Basins 71 and 72:
8.
Given that: (1) there are no water districts in Basin 71; (2) the
administration of surface water rights in the existing water districts in Basin 72 is
often inconsistent; (3) none of the existing water districts in Basin 72 administer
surface water rights outside of the irrigation season for those rights or during the
irrigation season when the surface water sources are not in regulation; and (4)
none of the existing water districts in Basin 72 regulate diversions from ground
water; the Director concludes that there should be one water district created that
encompasses all of the water rights within the Upper Salmon River Basin, and
that the existing surface water districts in Basin 72 should be designated as subdistricts, in order to provide consistent and effective administration of water rights
from both surface water sources and ground water sources year-round throughout
the Upper Salmon River Basin.
R. Vol. Ill, p. 572.

Supportive of Conclusion of Law No. 8 is the affidavit of Timothy J. Luke, Section
Manager for the Water Distribution Section of IDWR ("Luke Affidavit"), submitted in support of
the State's Motion for Order of Interim Administration before the SRBA District Court and made

a part of the record in this proceeding. Paragraph No. 9 of the Luke Affidavit states:
The specific reasons for creation or enlargement of water districts in Basin 71 and
72 are:
• Existing water districts in these basins are limited to surface water sources
and do not include ground water sources. Additionally, some surface
water sources in these basins may not be included in any water district.
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•
•

•

•

All of the water rights claimed in Basins 71 and 72 have been reported or
partially decreed in the SRBA as required under I.C. § 42-1417.
Some areas of the basins are in either water measurement districts or
existing water districts, or no district at all. Certain rights and sources
(primarily ground water) within water districts have not been subject to
administration or regulation by the water district, and measurement
districts are limited to measurement and reporting only, not regulation or
enforcement of rights.
The establishment of water districts will provide watermasters with the
ability to administer water rights in accordance with the prior
appropriation doctrine as established by Idaho law.
The establishment of water districts will provide watermasters the means
to protect senior water rights.

Luke Affidavit, R. Vol. Ill, p. 383.
Thus, once authorized by the SRBA District Court's Order of Interim Administration
pursuant to section 42-1417, the reasons for creation of WD 170 set forth in the Luke Affidavit
provide a sufficient basis for the Director to have determined that the proper administration of
rights to the use of water within Administrative Basin 71 and 72 required the creation of WDl 70
pursuant to the Director's authority under section 42-604. Neither Idaho statutory or case law
support Thompson Creek's position otherwise.

B.

THE DIRECTOR'S ACTIONS IN CREATING WATER DISTRICT
NO. 170 COMPLY WITH THE IDAPA.
1.

Due Process Was Provided to Thompson Creek and Other Water Users in
the Creation of Water District No. 170.

Thompson Creek correctly argues that due process applies to the creation of a water
district. As the Seventh District Court noted, due process requires notice, a hearing, an adversary
proceeding, and an agency-developed record to allow a reviewing court, should the agency's
decision be appealed, to determine whether the agency's decision was based upon the record.
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See R. Vol. V, p. 994. The Court has noted that due process is a "flexible concept calling for
such procedural protections as are warranted by the particular situation." Spencer, 108 P.3d at
493.
Due process was provided to Thompson Creek and the other affected water right holders
in the creation of WD 170. That due process began with the service of the State of Idaho's
Motion for Order of Interim Administration of Water Rights in Basins 71 and 72 and Notice of
Hearing; Brief in Support of Motion for Order of Interim Administration; and the Luke Affidavit
upon each claimant before the SRBA in Administrative Basins 71 and 72. R. Vols. III-IV, pp.
371-416. Further due process was provided through the hearing on the State of Idaho's Motion
for Interim Administration held before the SRBA District Court on September 20, 2005. R. Vol.
IV, p. 457. Additional due process was provided through the Director's Notice of Public
Information Meeting and Hearing regarding the proposed creation of WD 170, providing
approximately a month and a half for submission of written comments regarding the creation of
WD170. R. Vol. ill, pp. 467-69. After issuing notice, the Director held a public information
meeting and a public hearing in Challis, Idaho, on October 24, 2005, and November 9, 2005,
respectively. R. Vol. III, pp. 566-67. Following the November 9, 2005 hearing, the Director
issued the Final Order Creating Water District No. 170 on March 6, 2006. R. Vol., ill, pp. 494535. Following the filing and consideration of Thompson Creek's Petition for Reconsideration,
the Director issued an Amended Final Order Creating Water District No. 170 on April 6, 2006.

R. Vols. III-IV, pp. 565-606.
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2.

The Department Was Not Required to Record the Question and Answer
Session with the Director that Occurred Prior to the Commencement of the
Formal Hearing.

Thompson Creek asserts that the Director violated IDAPA because he conducted an
informal question and answer session with water users prior to going on the record for the
November 9, 2005 hearing on the creation ofWD170. Appellant's Br. at 12-15.
Thompson Creek's argument is without merit. First, if Thompson Creek had an issue
with the adequacy of the hearing transcript for purposes of this appeal it was required to raise
that issue before the Department but did not do so. It did not raise the issue in its post-hearing

Written Comments of November 18, 2005. R. Vol. IV, pp. 638-44. Nor did it raise the issue in
its Petition for Reconsideration. R. Vol. III, pp. 536-64. Finally, it did not raise the issue in its

Objection to Administrative Record at the time of settlement of the transcript under Rule 84(i) of
the Idaho Rules of Civil Procedure. R. Vol. IV, pp. 645-51. Rule 84(i) provides, "Any party
may object to the transcript and record within fourteen (14) days from the date of mailing of the
notice of the parties that the transcript and record has been lodged with the agency. Upon failure
of the parties to file an objection within that time period, the transcript and record shall be
deemed settled." Thompson Creek did not file an objection to the hearing transcript in this
matter, although it did file a timely objection to the adequacy of the agency record, which was
addressed by the Department. Thompson Creek therefore has waived any objection it may have
had to the adequacy of the hearing transcript in this proceeding. Generally, issues not raised
below but raised for the first time on appeal will not be considered or reviewed on appeal.
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Mountainview Landowners Coop. Ass'n, Inc. v. Cool, 142 Idaho 861, 866, 136 P.3d 332,337
(2006).
Even if Thompson Creek had not previously waived its objection to the transcript, its
argument is groundless. Section 67-5242(3)(d) requires, "At the hearing, the presiding officer ...
[s]hall cause the hearing to be recorded .... " No statutory provision of IDAPA precluded the
Director from conducting an informal question and answer session with the water users prior to
going on the record for the noticed hearing which was for the purpose of providing persons
attending the hearing "an opportunity to provide oral testimony regarding the creation of the
proposed district." R. Vol. III, pp. 467-68. Section 67-5242(3)(d) only requires that the
"hearing" be recorded. It does not require that an informal question and answer session
occurring prior to the hearing to explain the proceeding must be recorded. Section 67-5249
defines the agency record to include: "(e) the record prepared by the presiding officer under the
provisions of section 67-5242, Idaho Code, together with any transcript of all or part of that
record." Thus, even the IDAPA appears to recognize that in some circumstances a transcript of
"all" proceedings is not required. Additionally, despite Thompson Creek's assertions to the
contrary, the Director did not rely on the informal question and answer session in his decision to
create WD170. Amended Final Order, R. Vol. III, p. 567 'l[ 14. Therefore, Thompson Creek's
argument about recording the hearing is a nonstarter.
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3.

The Director's Actions in Creating Water District No. 170 did not Result
from Improper Bias or a Belief that the W &SR Agreement Required Him
to Create the District.

Thompson Creek misapplies this Court's decision in Eacret v. Bonner County. IDWR
agrees "[t]he Due Process Clause entitles a person to an impartial and disinterested tribunal."
Eacret, 139 Idaho 780, 784, 86 P.3d 494,498 (2004). Impartiality means "the lack of bias for or
against either party to the proceeding. Impartiality in this sense assures equal application of the
law." Turner v. City of Twin Falls, 144 Idaho 203,209, 159 P.3d 840 (2007) (citing Republican
Party of Minn. v. White, 536 U.S. 765, 122 S.Ct. 2528 (2002)). Thompson Creek seemingly
ignores the fact that the Director is charged by the Idaho Legislature with administering and
enforcing water rights. See, e.g., I.C. §§ 42-231, 42-602, 42-604, 42-1401B. "Impartiality under
the Due Process Clause does not guarantee each litigant a chance of changing the judge's
preconceived view of the law." Turner, 144 Idaho at 209 (citing Republican Party, 536 U.S. at
778). A decision-maker is not biased "simply because he has taken a position, even in public, on
a policy issue related to the dispute, in the absence of showing that the decision-maker is 'not
capable of judging a particular controversy fairly on the basis of its own circumstances."'
Eacret, 139 Idaho at 785, 86 P.3d at 499.
The Eacret standard is appropriate for most administrative contested case proceedings.
However, it cannot be totally applicable in those circumstances where an agency head has a
statutory obligation to act in a certain manner such as is presented by section 42-604 when the
rights to the use of water from a public source have been adjudicated. In the present case, the
Notice of Public Information Meeting and Hearing stated that, "Information and testimony
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presented at the hearing on November 9, 2005, will create a record upon which the Director will
rely to determine whether formation of a water district is appropriate, and if so, how the district
should be formed." R. Vol. ill, p. 467. The Notice also stated that, "The Director proposes to
create a permanent water district for all of Administrative Basins 71 and 72 as shown on the
attached map." Id. This does not translate into improper bias by the Director. Instead, it simply
means that the Director was complying with the requirement in section 42-604 that, "Before
entering an order creating, modifying, or abolishing a district, the director shall, by regular mail,
send notice of the proposed action to each water user in the district or proposed district."
The Director was not improperly biased in this case by a belief that the W &SR
Agreement required him to create WD 170. The Amended Final Order explicitly concludes that
the Director relied on the authority provided by section 42-604 to create the water district and
that he did so for the efficient administration of surface and ground water rights. See Amended
Final Order, R. Vol. III, pp. 574-75 (Conclusion 16). To the extent Thompson Creek disagrees
that the efficient administration of water rights is a sufficient basis to require the creation of a
water district under section 42-604, it is simply wrong.
4.

The Director Did Not Improperly Rely Upon Matters Outside the
Administrative Record.

Thompson Creek argues that the Director's reliance upon Department knowledge and
experience regarding the state of water rights administration in Basins 71 and 72 without
introducing supporting factual information into the record violated the IDAPA requirement of
section 67-5248(2) that "[f]indings of fact must be based exclusively on the evidence in the
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record of the contested case and on matter officially noticed in that proceeding." Appellant's Br.
at 28. In making this argument, Thompson Creek ignores the presence in the record of the Luke
Affidavit submitted in support of the State of Idaho's Motion for Order of Interim Administration

before the SRBA District Court which was made a part of the record in this proceeding and
which was served upon all water right holders in Basins 71 and 72. In addition, Thompson
Creek's arguments regarding the inadequacy of the record are based in large part upon its
mistaken view that the record must support a determination that creation of the water district is a
"demonstrated imperative." See Appellant's Brief at 31. "Demonstrated imperative" is an
incorrect standard for the creation of a water district under section 42-604. Also, it must be
recognized that the agency proceeding for the creation of a water district is not a typical
contested case proceeding. The Director in this instance is not adjudicating contested factual and
legal issues between competing parties but is instead carrying out his statutory duty to create a
water district to perform the "essential governmental function of distribution of water among
appropriators under the laws of the state of Idaho." LC. § 42-604.
5.

The Director's Actions in Creating WD 170 Were Based on Substantial
Evidence.

Thompson Creek argues that the Director's decision to create WD 170 Jacked the requisite
factual basis. Appellant's Br. at 33-39. Thompson Creek's "substantial evidence" argument is
yet another version of its underlying argument that the creation of WD 170 was not required. Just
as its underlying argument is wrong, so too is this version of it.
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This Court has determined an agency decision is not arbitrary and capricious where the
decision is based on substantial evidence in the record and the findings, conclusions and decision
are sufficiently detailed to demonstrate that the agency considered the applicable standards and
reached a reasoned decision. Brett v. Eleventh Street Dockowner's Ass'n, 41 Idaho 517,523,
112 P.3d 805, 811 (2005). "Substantial evidence" which supports an agency's factual
determination is "relevant evidence that a reasonable mind might accept to support a
conclusion." Pearl v. Bd. of Prof'! Discipline of Idaho State Bd. of Medicine, 137 Idaho 107,
112, 44 P.2d 1162, 1167 (2002). The requisite evidence does not need to "lead to a certain
conclusion; it need only be of such sufficient quantity and probative value that reasonable minds
could reach the same conclusion as the fact finders." Cowan, 143 Idaho at 517. The Court will
defer to an agency's findings of fact unless they are clearly erroneous, and "the agency's factual
determinations are binding on the reviewing court, even where there is conflicting evidence
before the agency, so long as the determinations are supported by evidence in the record."
Spencer, 180 P.3d at 491 (citing Payette River Prop. Owners Ass'n v. Bd. of Comm'rs of Valley
County, 132 Idaho 551,554,976 P.2d 477,480 (1999)).
Here, and as the Seventh District Court agreed, substantial evidence including the Luke
Affidavit (specific reasons for creation or enlargement of water districts in Basins 71 and 72) and
the Order of Interim Administration (interim administration reasonably necessary to efficiently
administer water rights and to protect senior water rights) provide a sufficient and reasonable
basis for the Director to determine that creation ofWD170 was required to properly administer
uses of the water resource. See R. Vol. V, p. 992.
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Thompson Creek complains that the Seventh District Court gave its substantial evidence
argument short shrift. Appellant's Brief at 36. But that lament stems from Thompson Creek's
failure to recognize relevant evidence that reasonably supported the Director's conclusion. The
mere presence of conflicting evidence is not actionable. The Director's findings, conclusions
and decision are sufficiently detailed to demonstrate that the Department considered the
applicable standards and reached a reasoned decision.
6.

Substantial Rights of Thompson Creek Have Not Been Prejudiced by the
Creation ofWD170.

The standard of review for judicial appeals of administrative decisions provides that
notwithstanding shortcomings in the decision, an "agency action shall be affirmed unless
substantial rights of the appellant have been prejudiced." LC. § 67-5279(4). For example,
defective notices for a county board of commissioners' public meetings on a proposed
subdivision did not prejudice the substantial rights of an opponent of the subdivision, in violation
of due process, given that the opponent had notice of the meetings, attended the meetings with
counsel and had the opportunity to speak against the subdivision application. Cowan, 143 Idaho
at 513.
In the present case, it cannot be said that the substantial rights of Thompson Creek are
prejudiced by the creation of WD 170. The purpose of a water district is to "perform the essential
governmental function of distribution of water among appropriators under the laws of the state of
Idaho." LC. § 42-604. The Director has acted in conformance with the provisions of sections
42-604 and 42-1417 and IDAPA in creating WDl 70. Thompson Creek cannot reasonably argue
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that its water rights obtained under state law are not subject to regulation in accordance with state
law. As further evidenced by this appeal, Thompson Creek has participated fully during each
stage of the proceedings for the creation of WDI 70. Thus, Thompson Creek's substantial rights
have not been prejudiced by the creation of WD 170.

C.

THE DIRECTOR ACTED WITHIN HIS DISCRETIONARY AUTHORITY
IN ESTABLISHING THE STRUCTURE AND ATTRIBUTES OF WATER
DISTRICT NO.170.

The use of sub-districts is within the discretion of the Director. The Director is
authorized by statute to "create, revise the boundaries of, or abolish a water district or combine
two (2) or more water district by entry of an order if such action is required in order to properly
administer uses of the water resource." LC. § 42-604. In addition, the Director has statutory
responsibility for direction and control over the distribution of water within water districts to be
accomplished through watermasters supervised by the Director. LC. § 42-602. Thompson
Creek's myopic analysis ignores the discretion embedded in these two sections.
In creating WD 170, the Director determined in his discretion as authorized by section 42604 that existing Water District No. 72-B (Garden Creek and tributaries), Water District No. 72C (Challis Creek and tributaries) and Water District No. 72-F (Morgan Creek and tributaries)
would be designated as sub-districts within Water District No. 170. R. Vol. III, p. 578, 'l[ 2.
Thompson Creek argues that there is no statutory authority for the creation of "sub-districts" and
that the action is accordingly a violation of ID APA as a violation of a statutory provision.
Appellant's Br. at 41-43.
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The Amended Final Order describes the designation of sub-districts within WD 170 as
follows:
Existing water districts in Basin 72, which now will be sub-districts within
the Upper Salmon Water District, will each continue to function as water districts
and continue to elect their own watermasters, who will serve as deputy
watermasters under the watermaster for the Upper Salmon Water District, and
adopt their own budgets for purposes of measuring, recording, reporting, and
regulating surface water diversions within their districts. A sub-district that
adequately measures, records, reports, and controls diversions should not be
subject to future assessments to fund the watermaster for the Upper Salmon Water
District for purposes of measuring, recording, reporting, and regulating surface
water diversions within that sub-district. However, each sub-district may be
subject to future assessments for costs associated with oversight of that subdistrict. Oversight costs may include, but may not be limited to, technical
assistance, enforcement assistance, training of deputy watermasters, collection
and quality control review of diversion data, periodic field checks of diversions,
periodic or miscellaneous field calibration measurements of measuring devices,
review of annual sub-district and budget reports, coordinating distribution of
water to the Wild and Scenic River minimum instream flow water rights for the
Salmon River as necessary, and general coordination with federal, state, and local
agencies regarding water district operations, water use, and water right
administration issues.

Amended Final Order, Conclusion of Law No. 9, R. Vol. Ill, pp. 572-73.

In the Amended Final Order, the Director recognized that the designation of existing
water districts in Basin 72 as "sub-districts" in Water District No. 170 was within the
discretionary authority of the Director under section 42-604. R. Vol. Ill, p. 576. Further, the
Director noted that any objection to this structure on statutory grounds was without merit
because sub-districts are still "water districts" under section 42-604. Id. The Seventh District
Court agreed, finding the Director's "authority to create sub-districts derives from the power to
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create water districts in the first place-it is part of the organizational structure of the water
district." R. Vol. V, p. 993.
The Court should recognize that in exercising his statutory responsibility for the creation
of water districts, the oversight of water district operations and the supervision of watermasters,
the Director has the discretion under section 42-604 to combine water districts through the use of
sub-districts in order to "properly administer uses of the water resource." The substantial rights
of Thompson Creek are not prejudiced by the Director's designation of sub-districts.

D.

THOMPSON CREEK'S WATER RIGHTS ARE SUBJECT TO
ADMINISTRATION BY WATER DISTRICT NO. 170.

Cloaked in its argument that the Director's decision was arbitrary and capricious,
Thompson Creek includes a request for relief based on contract principles. The Seventh District
Court was not persuaded and denied Thompson Creek's request finding it was not an
independent basis for appeal citing section 67-5279(4). R. Vol. V, p. 996. Thompson Creek
asserts that it should not be subject to WD 170 because it was not a party to the W &SR
Agreement. Appellant's Br. at 2, 39-40, 43. As support for this argument, Thompson Creek
repeats its incorrect assertion that the sole basis for creating WD 170 was the W &SR Agreement.
There is nothing in the W &SR Agreement or in the SRBA. District Court's amended order
approving the W &SR Agreement that suggests Thompson Creek or any other water right holder
should be relieved of the state law requirement that its water rights be subject to a water district
formed under section 42-604 for the "essential governmental function of distribution of water
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among appropriators under the laws of the state of Idaho." As to the W &SR Agreement, the
SRBA District Court specifically states:
2.
The Stipulation is hereby approved, provided, that the provisions
of paragraph 2 of the Stipulation ("paragraph 2") that address administration of
water rights are covenants among the signatory parties only and shall not be
binding on this Court or non-signatory parties with regard to administration of
water rights by IDWR. .... The provisions of paragraph 2 shall not affect the
rights of Thompson Creek or any other non-signatory party to participate in and
object to any motion for interim administration, proceeding for creation of a water
district, or other administrative action or other judicial proceeding affecting their
water rights or their use, diversion, or measurement of water; nor shall the
provisions of paragraph 2 affect the disposition or review of such proceedings.

Amended Order Approving Stipulation and Entry of Partial Decrees, R. Vol. IV, pp. 782-83.
The effect of the SRBA District Court's order is that it protects the rights of Thompson
Creek and any other non-signatory party "to participate in and object to" any subsequent
proceedings for authorization of interim administration, creation of a water district or
administration of their water rights. See id. This is much different than Thompson Creek's
position that its water rights are not even subject to administration by the State through operation
of the water district.
The only portion of Paragraph 2 of the W &SR Agreement containing a commitment for
certain action by the parties thereto that is relevant to the creation of WD 170 is as follows:
(2)
Within six months after issuance of the Partial Decrees confirming
the Wild and Scenic Rivers federal reserved water rights, the pa1ties will file a
joint petition with the SRBA Court, pursuant to Idaho Code§ 42-1417, for an
order for interim administration of administrative basins 71 and 72 ....

W&SR Agreement, R. Vol. IV, p. 715. The fact that Thompson Creek did not agree to join in
the petition for an order for interim administration of Administration Basins 71 and 72 does not
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provide a basis to claim that its rights are not subject to administration by WD 170. Moreover, as
discussed supra, the Director's decision to create WD170 and the concurrent inclusion of
Thompson Creek was not arbitrary, capricious or an abuse of discretion, and, none of Thompson
Creek's substantial rights have been prejudiced. The Court should, therefore, reject Thompson
Creek's argument that its rights are not subject to administration through the water district.

E.

THOMPSON CREEK'S REQUEST FOR ATTORNEYS' FEES SHOULD
BE DENIED.

Section 12-117 requires a two-part finding for awarding attorneys' fees. First, the Court
must find Thompson Creek is the prevailing party. LC. § 12-117. Second, fees shall not be
awarded unless the Director acted without a reasonable basis in fact or law. Id. The Court has
previously held no fees should be awarded where, despite erroneously interpreting an ordinance,
an agency acts in a fair and reasonable way. Payette River Prop. Owners Ass'n, 132 Idaho at
558. For the reasons discussed supra, the Court should not find Thompson Creek is the
prevailing party. Assuming, however, for argument's sake, that Thompson Creek passes the first
prong of the test, Thompson Creek falls far short of meeting the second part of the requirement
because the Director did not act without a reasonable basis in fact or law.

CONCLUSION
Based on the foregoing, the Director acted in accordance with existing statutory authority
in creating Water District No. 170, and his actions in issuing the Amended Final Order Creating
Water District No. 170 were made upon lawful procedure, are supported by substantial evidence

on the record as a whole, and were not arbitrary, capricious, or an abuse of discretion. IDWR
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respectfully urges the Court to affirm, as did the Seventh District Court, the Director's order
creating Water District No. 170.

RESPECTFULLY SUBMITTED this 28th day of October, 2008.

LAWRENCE G. WASDEN
Attorney General
CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

~~ ~ Cv .;+;,;Q~

ANDREA L. COURTNEY
Deputy Attorney General
Idaho Department of Water Resources
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I HEREBY CERTIFY that I am a duly licensed attorney in the State of Idaho, employed
by the Attorney General of the State of Idaho and residing in Boise, Idaho; and that I had served
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by mailing in the United States mail, first class, with the correct postage affixed thereto on this
28th day of October 2008.
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Person(s) served:
Scott L. Campbell
Dylan B. Lawrence
Moffatt, Thomas, Barrett,
Rock & Fields, Chtd.
101 South Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 83701
Reed W. Larsen
Cooper & Larsen
151 North 3rd Ave., 2 nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
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